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RUGE ERO, Adni ni strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on the appeal fromthe final rejection
of clainms 1-13. An anendnent after final rejection filed July

27, 1998 was approved for entry by the Exam ner. |In response
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to the Appeal Brief filed by Appellants, the Exam ner w thdrew
the rejection of clains 2-4 and 7-13 as indicated at page 2 of
the Answer. Accordingly, only the rejection of clains 1, 5,
and 6 is before us on appeal.

The di scl osed invention relates to a notor vehicle
sensing arrangenent used to detect an obstruction at a novabl e
vehicle part such as an electric window. The sensor
arrangenent includes a pair of opposing resilient walls which
define a cavity, the walls noving toward each ot her when an
obstruction is pinched between the novabl e vehicle part and
the walls. A distance sensor, arranged in the cavity between
the walls, engages an interior portion of one of the walls to
actuate a response signal

Claiml1l is illustrative of the invention and reads as
fol |l ows:

1. A nmotor vehicle sensor arrangenent for detecting an
obstruction at a novabl e vehicle part which is novable along a
path into an end position, conprising:

a pair of opposing walls spaced at a first distance in an
undef orned position to define a cavity therebetween, said
cavity being | ocated proxi mate but outside of said path of the
novabl e vehicle part, at |east one of said walls being forned
of a resilient material such that the walls nove toward each

ot her when said obstruction is pinched between said novabl e
vehicle part and said walls; and
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a di stance sensor arranged in said cavity and engageabl e
with an interior portion of one of the walls to actuate a
response signal when said walls nove toward each other, said
di stance sensor and said interior portion being spaced at a
second di stance when in said undeforned position, said second
di stance being substantially less than said first distance.

The Examiner relies on the followng prior art:
Kraner et al. (Kraner) 5, 296, 658 Mar. 22,
1994

Clains 1, 5, and 6 stand finally rejected under 35 U. S. C
8§ 103 as bei ng unpatentabl e over Kraner.!?

Rat her than reiterate the argunents of Appellants and the
Exam ner, reference is made to the Briefs? and Answer for the
respective details thereof.

OPI NI ON

We have carefully considered the subject matter on

appeat he rejection advanced by the Exam ner and the evidence

of obvi ousness relied upon by the Exam ner as support for the

rejection. W have, |ikew se, reviewed and taken into

I'n response to the anendnent after final rejection filed
July 27, 1998, the Exam ner withdrew the 35 U S.C. § 112,
second paragraph, rejection of clains 1-13.

2The Appeal Brief was filed December 30, 1998. In
response to the Exam ner’s Answer dated March 16, 1999, a
Reply Brief was filed May 17, 1999 which was acknow edged and
entered by the Exam ner on Novenber 17, 1999.

3



Appeal No. 1999-1661

Application No. 08/801, 862

consideration, in reaching our decision, Appellants’ argunents
set forth in the Briefs along with the Examner’s rationale in
support of the rejection and argunents in rebuttal set forth
in the Exam ner’s Answer.

It is our view, after consideration of the record before
us, that the evidence relied upon and the level of skill in
the particular art would have suggested to one of ordinary
skill in the art the obviousness of the invention as set forth
inclains 1, 5, and 6. Accordingly, we affirm

Appel I ants have indicated (Brief, pages 4 and 5) that,
for the purposes of this appeal, independent claim1l stands or
falls separately fromclains 5 and 6 which are grouped
together. W will consider the clains separately only to the
extent that separate argunents are of record in this appeal.
Dependent claim 6 has not been argued separately in the Brief

and, accordingly, will stand or fall with its base claimb5.

Note In re King, 801 F.2d 1324, 1325, 231 USPQ 136, 137 (Fed.

Cir. 1986); In re Sernaker, 702 F.2d 989, 991, 217 USPQ 1, 3

(Fed. Gr. 1983).
As a general proposition in an appeal involving a

rejection under 35 U.S.C. 8 103, an Exam ner is under a burden
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to make out a prinm facie case of obvi ousness. | f that burden

is nmet, the burden of going forward then shifts to Appellants

to overcone the prima facie case with argunent and/or

evi dence. (Obviousness is then determ ned on the basis of the
evi dence as a whole and the rel ative persuasi veness of the

argunents. See In re Cetiker, 977 F.2d 1443, 1445, 24 USPQRd

1443, 1444 (Fed. Cir. 1992); In re Hedges, 783 F.2d 1038,

1039, 228 USPQ 685, 686 (Fed. Cir. 1986); In re Piasecki, 745
F.2d 1468, 1472, 223 USPQ 785, 788 (Fed. Cir. 1984); and In re
Ri nehart, 531 F.2d 1048, 1052, 189 USPQ 143, 147 (CCPA 1976).
Argunents which Appellants could have nade but el ected not to
make in the Briefs have not been considered in this decision
(note 37 CFR § 1.192).

Wth respect to independent claim1l, the Exam ner has
addressed how the various limtations are suggested by Kraner.
In particular, the Exam ner has restated his original position
expressed in the final rejection with regard to the cl ai ned
“di stance sensor.” The Exam ner now asserts that it would
have been obvious to the skilled artisan to consider the drain
wires 30 and 31, arranged in cavity A+B, which actuate a

signal when walls 26 and 28 cone into contact with each other,



Appeal No. 1999-1661
Application No. 08/801, 862
as the clained distance sensor.

After reviewi ng the Kramer reference, we agree with the
Exam ner’s characterization of the drain wres 30, 31 as a
“di stance sensor” since the walls clearly nove through a
di stance until they cone into contact. W do consider,
however, the Exam ner’ assertion of the obvi ousness of
recognition to the skilled artisan of this fact to be
m splaced. In our view, the Exam ner’s analysis of the
| anguage of appealed claim 1l and the operation of the drain
wire “di stance sensor” of Kramer establishes that all of the
elements of claiml1l are in fact disclosed by Kranmer. A
di scl osure that anticipates under
35 U S.C. 8 102 also renders the cl ai munpatentabl e under
35 U.S.C. 8 103, for "anticipation is the epitome of

obvi ousness." Jones v. Hardy, 727 F.2d 1524, 1529, 220 USPQ

1021, 1025 (Fed. Cir. 1984). See also In re Fracal ossi, 681

F.2d 792, 794, 215 USPQ 569, 571 (CCPA 1982); In re Pearson
494 F.2d 1399, 1402, 181 USPQ 641, 644 (CCPA 1974).

Al t hough Appellants filed a Reply Brief, no argunents
were directed to the Exam ner’s restatenent of the |ine of

reasoning with respect to Kraner’s disclosure of the clained
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‘di stance sensor.” Since the Examner’'s prima facie case of

obvi ousness has not been rebutted by any persuasive argunents
from Appell ants, the 35 U S.C. 8§ 103 rejection of independent
claim1l is sustained.

Turning to a consideration of dependent claimb5, the
representative claimfor Appellants’ grouping of clains 5 and
6, we sustain the Examner’'s 35 U . S.C. 8 103 rejection of this
claimas well. W agree with the Exam ner that the
i ndentations 24 which serve as the pivot points for the
nmovenent of wall 22 neet the clained “supporting wedge”
| anguage of claim5. Appellants’ argunent that a “wedge”
requires a positive structure rather than a “void” such as the
i ndentations of Kraner are unpersuasive and have no support on
the record. Since all of the limtations of the claimare
suggested by Kranmer, the Examner’s 35 U S.C. §8 103 rejection
of claim5, and claim6 which falls with claim5, is
sust ai ned. 3

I n concl usi on, we have sustai ned the Examner’'s 35 U.S. C.

®We have not considered Appellants’ separate argunent for
patentability of claim6 in the Reply Brief. Appellants are
bound by the original grouping of clainms 5 and 6 in the Brief
whi ch the Exam ner relied upon in the Answer.

7
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8 103 rejection of all of the clainms on appeal. Accordingly,
the decision of the Exam ner rejecting clains 1, 5 and 6 is

af firned.
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No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
AFFI RVED
Errol A Krass )
Adm ni strative Patent Judge )
)
)
)
Jerry Smth ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
Joseph F. Ruggiero )
Adm ni strative Patent Judge )
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